
HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE, SONITPUR, 
TEZPUR 

Present: N. Bhatta,  
Civil Judge 

   Sonitpur, Tezpur 
07th May’ 2021 

      TITLE APPEAL NO. 19/2019 

     Md. Habijuddin Fakir 
    Son of Lt. Miasan Fakir 
    Resident of – No.3 Rangagora 
    Mouza- Borsola, PS- Dhekiajuli 
    Dist - Sonitpur, Assam 
 
      ----- Appellant/Defendant  
    -Versus- 
 
    Md. Abdul Kadir 
    Son of Lt. Abdul Rajek 
    Resident of – No.3 Rangagora 
    Mouza- Borsola, PS- Dhekiajuli 
    Dist - Sonitpur, Assam 
 
     ------ Respondent/Plaintiff 
     

This appeal has been preferred U/O-41 
Rule 1 r/w Sec 96 of CPC against 
judgment and decree dated 25-04-2019 
passed by the learned Munsiff No.1, 
Tezpur, in Title Suit No.69 of 2009, 
decreeing the suit of the 
Respondent/plaintiff, and came up for 
final hearing on 08-04-2021 in presence 
of following Advocates:-  
 

Learned Advocate appearing for the Appellant : -  
       Mr. S. K. Singh 
Learned Advocate appearing for the Respondent : -  
       Mr. P.C. Sarmah 
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 J U D G M E N T 

 
1. This first appeal has been preferred by the 

defendant/appellant on being dissatisfied with the 

judgment and decree dated 25-04-2019 passed by Ld. 

Munsiff No.1 at Tezpur in T.S No. 69 of 2009, whereby the 

learned trial court decreed the suit in favour of the 

plaintiff/respondent.  

2. Upon admission of the appeal for hearing, the notice 

was issued to the respondent/plaintiff and the original case 

record of T.S. No.69 of 2009 was called for and 

subsequently received by this court. 

3. In order to decide the appeal, let me describe, in 

brief, the facts leading to this appeal:-- 

PLAINTIFF/RESPONDENT’S CASE 

4. Case of the plaintiff/respondent appears to be in a 

narrow campus is that the land measuring 2 Bighas out of 

11 Bighas 4 Lessas covered by Dag No.25 of P.P. No.29, 

described in the plaint as schedule ‘A’ situated at village 

No.3 Rangagora, Mouza- Borsola was purchased by the 

plaintiff from its owner defendant No.7 Narjul Islam by 

registered sale deed No.115 for the year 1988 of Dhekiajuli 

Sub-Registry Office on 15-02-1988 and took delivery of 

possession of the said land from the defendant No.7 

belonging to his own share. That the defendant No.1 along 

with defendants Nos.2,3,4,6 and 7 in the most illegal 
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manner forcibly trespassed into the suit land on 10-07-

2009. After taking forcible possession of the suit land by 

the defendants, the plaintiff requested the defendant No.1 

to vacate the suit land and deliver its khas possession to 

the plaintiff, but he refused to do so on instigation of the 

other defendants. That the defendant No.1 has claimed 

that schedule ‘B’ land was purchased by him from the 

defendant No.2 Md. Sirajul Seikh by registered sale deed 

No.1005 of 2009 on 18-05-2009 and the schedule ‘C’ land 

was also purchased by him from vendors defendants Nos.3 

to 5 by registered sale deed No.1299 of 2009 on 30-06-

2009 of Dhekiajuli Sub-Registry office. Hence, the plaintiff 

had filed the instant suit for declaration of the plaintiff’s 

right, title and interest over the suit land and for recovery 

of possession by evicting the defendant No.1 from the suit 

land and for declaration of the sale deed being 

No.1005/2009 dated 18-05-2009 and sale deed being 

No.1299/2009 dated 30-06-2009 at Dhekiajuli Sub-Registry 

Office as null and void and for permanent injunction.   

DEFENDANTS/APPELLANT’S CASE 

5. The defendants/appellants contested case of plaintiff 

by filling written statement both in law and facts. In the 

written statement, the defendants/appellants have denied 

all the averments made by the plaintiff. They further stated 

that they have inherited the schedule ‘A’ land and took 

possession of their respective shares. They again stated 



 

4 

that the plaintiff cannot claim any ownership over schedule 

‘A’ land as the same has not been sold by the defendant 

No.7 to him as defendant No.7 himself had no share and 

possession upon the same due to fact that he already sold 

his share to defendant No.1 by registered sale deed 

No.560/86 dated 04-04-1986. It is also stated that 

defendant No.1 got possession of the schedule ‘A’ land 

from defendant No.7 by dint of execution of sale deed. It is 

also stated that plaintiff was never being in possession of 

the schedule ‘B’ and ‘C’ land as defendant No.1 has 

purchased the same vide registered sale deed 

No.1005/2009 and 1299/2009. Thus, they prayed to 

dismiss the suit of the plaintiff.   

ISSUES 

6. Upon the pleadings of both the sides the learned trial 

Court has framed the following issues :  

(1) Whether the plaintiff has right, title and    

interest over the suit land ?   

(2) Whether the registered sale deed 

No.1005 dated 18-05-2009 and registered 

sale deed No.1299/2009 dated 30-06-

2009 both of Dhekiajuli Sub-Registry 

Office are liable to be declared null and 

void ? and 

(3) Whether the plaintiff is entitled to the 

decree as prayed for ? 
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7. During trial, plaintiff /respondent adduced his 

evidence but the defendants failed to adduce their 

evidence. After hearing from both sides, the learned trial 

court by the impugned judgment dated 25-04-2019 

decreed the suit in favour of the plaintiff/respondent. On 

being aggrieved and dissatisfied with the impugned 

judgment, the defendant/appellant  Md. Habijuddin Fakir 

preferred the present appeal, upon the following    

grounds: -- 

GROUNDS OF APPEAL 

(i) That the learned trial court committed grave 

error while rejecting the petition No.1753/18 

[Misc.(J) case No.131/18]. Learned trial court 

failed to understand the implication of petition 

filed earlier by the plaintiff under Order 12 Rule 

8 of CPC [Misc.(J) case No.1/10] for a direction 

to this appellant/defendant for producing a Sale 

Deed, production of the same by the defendant 

and the subsequent non-tendering in evidence 

of the Sale Deed so produced. By virtue of the 

order passed in [Misc.(J) case No.1/10], the 

plaintiff/respondent was under legal obligation 

to tender in evidence the Sale Deed bearing 

No.560 of 1986, but in the instant case the 

plaintiff intentionally failed to do so. Learned 

trial court was obliged even in the absence of 
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any application by this appellant/defendant or 

other defendants to direct the respondent / 

plaintiff to exhibit the same taking aid of 

Section 163 and 165 of Evidence Act. This was 

not done. Had the Sale Deed, in question, been 

exhibited, the very foundation of the case of 

the plaintiff would have gone away.   

(ii) That the learned trial court failed to direct the 

plaintiff despite the fact that this appellant with 

others had prayed for a direction to the 

plaintiff/respondent to exhibit the document. 

Unfortunately, the learned Court below found 

itself powerless, which was nothing but a failure 

to understand the true intent and meaning of 

Section 163 of the Evidence Act. The section 

reads as under :  

Sec.163. Giving, as evidence, of document called for 

and produced on notice – When a party calls 

for a document which he has given the other 

party notice to produce, and such document is 

produced and inspected by the party calling for 

its production, he is bound to give it as 

evidence if the party producing it requires him 

to do so.   

(iii) That there is need for interference by this 

Hon’ble Court with the order dated 26-02-2019 
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passed in Misc.(J) case No.131/18. After such 

interference, there is need to remand back the 

suit to the learned court below with the 

direction to direct the plaintiff for exhibiting the 

Sale Deed [560 of 1986].  

(iv) That the learned trial court did not consider the 

evidence of the plaintiff in proper manner. In 

fact the learned trial court did not think even 

once as to what was the necessity for the 

plaintiff/respondent to seek for production  for 

the Deed of Sale [ 560 of 1986], its legal 

implication on the whole subject of the suit, 

and its effect on not exhibiting the Sale Deed at 

the end.  

(v) That the suit basically proceed ex-parte though 

the defendants had submitted their written 

statements as they failed to cross-examine any 

of the witness of the plaintiff. The defendants 

approached the Hon’ble High Court but did not 

get any relief. In the absence of any effective 

contest by the appellant and other defendants, 

learned court below was obliged to be doubly 

vigilant and not to accept the contention of the 

plaintiff as gospel truth without minutely 

scrutinizing the same.  

(vi) That the learned court ignored the principles of 
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‘preponderance of evidence’ required to be 

adhered to while deciding a civil suit. Learned 

trial court, as is apparent from a reading of 

impugned judgment, did not even go through 

the contents of exhibits. 

(vii) For that one has to prove his own case with 

cogent evidence both oral and documentary but 

the respondent/plaintiff has miserably failed, 

but the learned trial court has overlooked the 

same while pronouncing the judgment. 

8. Thus the defendant/ appellant has prayed to set 

aside the impugned judgment and decree dated 25-04-

2019 passed by learned Munsiff no.1, Tezpur. 

 
DISCUSSIONS, DECISIONS & REASONS FOR SUCH 

DECISIONS 

9. In the light of Grounds of Appeal sets forth by the 

defendant/ appellant side, this court finds that 

defendant/appellant basically challenging the order dated 

26-02-2019 passed in Misc (j) case whereby the learned 

trial court below rejected the prayer of the appellant 

defendant to give direction to the plaintiff respondent to 

adduce evidence in respect of the sale deed no.560 of 

1986 and finding of the trial court below. 

10. On careful perusal of the judgment and order passed 

by the learned Munsiff No.1, Tezpur, this first appellate 

court in the forthcoming discussions, shall try to the decide 
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the following questions:-  

1. Whether the learned trial court committed 

grave error while rejecting the petition 

No.1753/18 [Misc.(J) case No.131/18]. Further 

whether the learned trial court failed to 

understand the implication of petition filed 

earlier by the plaintiff under Order 12 Rule 8 of 

CPC [Misc.(J) case No.1/10] for a direction to 

this appellant/defendant for producing a Sale 

Deed, production of the same by the defendant 

and the subsequent non-tendering in evidence 

of the Sale Deed so produced ?  

2. Whether learned Munsiff No1, Tezpur rightly 

decided and answered the issues nos- 1 and 2 

against the defendant/appellant ? and 

3. Whether the learned trial court has erred in fact 

and law while deciding the Issues nos- 1 and 2 

in the suit ?  

10. Taking notes upon the questions formulated by the 

court, in the upcoming discussions this first appellate Court 

shall try to answer the questions above including the 

grounds of appeal of defendant/appellant in the light of 

evidence adduced by the both parties in original suit. 

11. Issue No.1: & 2:  Whether the plaintiff has right, title 

and interest over the suit land?  and Whether the 

registered sale deed No.1005 dated 18-05-2009 and 
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registered sale deed No.1299/2009 dated 30-06-2009  both 

of Dhekiajuli Sub-Registry Office are liable to be declared 

null and void ?  

12. Both the issues are co-relates and as such both the 

aforesaid issues are taken together for discussions and 

decision. I have perused the oral and documentary 

evidence adduced by the plaintiff/respondent. PW-1 Abdul 

Kadir in his evidence in affidavit has deposed that he 

purchased the Schedule –A land from defendant no.7 on 

15-02-1988 by executing the registered Sale Deed 

no.115/1988. In this connection he exhibited Sale Deed 

no.115/1988 dated 15-02-1988 as Ext-1. The PW-1 has 

also exhibited copy of Jamabandi as Ext-2 where his name 

has been muted in respect of the suit land. The plaintiff 

also exhibited the copy of the sale deeds bearing no.1005 

dated 18-05-2009 and 1299/2009 dated 30-06-2009. On 

going to the contents of these documents it apparent that 

the defendant no.1 purchased the schedule B and schedule 

C land from the defendant no.2 and the defendant no.3 to 

5 on dated 15-05-2009 and 30-06-2009 respectively but 

from the evidence of the plaintiff and Ext-1 it is clear that 

the schedule B & C land ( schedule A land) already 

purchased by the plaintiff from the defendant no.7 Narjul 

Islam by executing a registered sale deed no.115/1988. 

The defendants neither could rebut such contention of the 

plaintiff nor could adduce any evidence sustaining that 
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defendant no.1 purchased the schedule B and schedule C 

land from the defendant no.2 and the defendant no.3 to 5 

on dated 15-05-2009 and 30-06-2009 respectively. Apart 

from the defendants have failed to cross-examined the 

evidence adduce by the plaintiff’s side. From the evidence 

of the plaintiff it is seen that the plaintiff had been 

possessing the suit land since purchasing the same from 

the defendant no.7 but the defendant no.1 forcibly 

trespassed into the suit land on 10-07-2009 and 11-07-

2009. So, in my considered opinion that the plaintiff 

purchased the suit land ( Schedule- A ) from the defendant 

no.7 by executing a registered sale deed no.115/1988 and 

took possession over the same. Further the plaintiff muted 

his name in the jamabandi in respect of the suit. 

13. In the grounds of appeal the defendant appellant has 

also stated that there is need for interference by this 

appellate Court with the order dated 26-02-2019 passed in 

Misc.(J) case No.131/18 and there is need to remand back 

the suit to the learned court below with the direction to 

direct the plaintiff for exhibiting the Sale Deed [560 of 

1986].  From perusal of the case record of the title suit 

no.69/2009 it appears that on 02-01-2010 the plaintiff filed 

a petition under Order 12 Rule 8 of CPC [Misc.(J) case 

No.1/10] before the learned trial court  below for a 

direction to this appellant/defendant for producing a Sale 

Deed no.560 of 1986 along with some other documents. 
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Accordingly after hearing of both parties on the same day 

the learned trial court allowed the prayer of the plaintiff 

and gave direction to the defendant for production of the 

same by the defendant/ appellant. After receiving notice 

from the plaintiff under Order XII rule VIII the defendant/ 

appellant produced the same and after inspection of the 

documents the plaintiff did not tendering evidence on it. 

However on being aggrieve with subsequent non-tendering 

in evidence by the plaintiff upon the Sale Deed so 

produced the defendant appellant filed a petition under 

Section 163 read with Sec.165 of Evidence Act (Misc J case 

No.131/2018) to give direction to  the plaintiff to give 

evidence upon the sale deed no.560 of 1986. After hearing 

from the both parties the learned trial court below vide 

order dated 26-02-2019 dismissed the prayer of the 

defendant appellant stating that ” as per the mandate of 

sec.165 Evidence Act the party who insist to produce the 

document is bound to adduce evidence in respect of the  

suit land, but same is dependent upon the requirement of 

the party, and if a party is not intended to adduce any 

evidence in respect of his plea then no court compel him to 

adduce the same.”  From perusal of the case record it also 

appears that the defendant appellant has not challenged 

before the higher court against this order. As the 

defendant appellant has failed to file an application before 

the superior court against the order dated 26-02-2019 
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hence, this first appellate court has not found any reason 

to interfere the order dated 26-02-2019 and to remand 

back the case record with a direction to the plaintiff 

respondent to exhibit the sale deed (560 of 1986). 

14. So, in the result of the above discussions and 

decisions this first appellate court is constrained to opine 

that learned trial court below has rightly opined that the 

plaintiff has the right, title, interest over the suit and also 

entitled for recovery of the suit land from the defendants 

and further the sale deed no.1005 dated 18-05-2009 and 

sale deed no.1299 dated 30-06-2009 of Dhekiajuli Sub 

Registry are declared null and void. 

15. In the result, judgment pronounced by the learned 

Munsiff No.1, Tezpur, Sonitpur, needs no interference and 

deserves to be upheld.  Accordingly, the first appeal filed 

by the defendant appellant is dismissed with cost.  

16. Prepare a decree accordingly. Send down the case 

record along with a copy of judgment to the learned trial 

court.  

Given under my hand and seal of this court on the 

07th day of May, 2021. 

        
 

 

 

 

 

(N. Bhatta) 
Civil Judge 

Sonitpur, Tezpur 
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Dictated and corrected by me. 

 

 

                                 

 

    APPENDIX. 

Plaintiff Witnesses:   
 

PW-1    : Abdul Kadir  
PW-2    : Abdul Majid 
PW-3    : Jakir Hussain 

Plaintiff Exhibits:  
Ext.1   : Copy of registered Sale Deed  
     No.115 for 1988  
Ext.2   : Jamabandi  
Ext.3(1) to 3(3) : Revenue Paying Receipts  
Ext.4   : Registered Sale Deed  

    No.1005/2009  
Ext.5   : Registered Sale Deed  

    No.1299/2009 
Ext.6   : Sale Deed      
Ext.7   : Registered Sale Deed 
Ext.8   : Case record of mutation case 

  
Defendant Witnesses  : NIL 
Defendant Exhibits  : NIL 
 

       
  

(N. Bhatta) 
                                                                    Civil Judge 

                                                    Sonitpur, Tezpur 
 
Dictation taken and  
Transcribed be me: 
 
(J. K Muru), Steno. 

(N. Bhatta) 
Civil Judge 

Sonitpur, Tezpur 

 


